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HE OFFSHORE Disclo-
sure Facility was de-
signed for people to
reveal offshore and
other tax irregulari-
ties to HMRC, and to
‘make restitution of
avoided tax, togeth-
er with commercial
“interest and a penalty of 10 per cent
of the tax unpaid.

To take advantage of this, taxpayers
notified an “intention to disclose” by
June 22,2007, and must follow this by
November 26, 2007 with a disclosure
of, and payment of, all omitted liabili-
ties. HMRC will examine disclosures
and by April 30, 2008 either confirm
that thedisclosure isaccepted, orraise
any queries deemed necessary. Most
disclosures will be accepted without
query, and those taxpayers can then
rest easy — assuming of course that
they are not found to have been too
economical with the truthl

All well and good, then, if an “inten-
tion to disclose” has been registered.
But what about those unfortunates
who missed their opportunity? :

HMRC expected 100,000 disclosures
from around 400,000 individuals
identified with offshore accounts. The
number of disclosures made is how-

ever lower, around 60,000, and there-

are several reasons for this.

@ Itis possible that despite their
research, HMRC overstated its expec-
tations of numbers who needed to
disclose.

® For those who gamble, there is the

belief that one will not be identified,
and will therefore avoid investigation.
Perhaps an account was closed, or an
investment was not with a targeted
bank. Butnote that the banks have pro-
vided information covering several
years,; and other institutions will be
targeted in due course.

® There are people who believe that
despite having offshore income, they
have no UK liabilities, due to their for-
eign origin,; at its simplest, the fact of
not being born here.

This brings in the question of domi-
cile. There are many factors affecting
domicile, but as a starting point, you
inherit the domicile of your father
and keep this unless you abandon it
by truly adopting a different domicile.

. HMRC will look at UK residents with

origins abroad, arguing thatlong-term
residence here means adoption of the
UK as a domicile of choice.

Note that non-UK domicile does
not prevent UK tax liability, and if in-
come arising abroad is remitted here,
it is taxable. The major players in the
domicile game are wealthyand can ar-
range to avoid any danger of offshore
income reaching the UK, but most peo-
pledo need their moneyavailable,and
genuinely keeping it outside the UK
may not be practical.

If someone with foreign origins has
lived here for many years, expertassist-

ance will be required in presenting a

case for non-UK domicile,

@ A final category is simple inertia,
failure to act.
HMRC is identifying holders of off-
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The Revenue is determined tu uncover lndﬂen nt‘fshnre funds

shore funds, and it has been repurted
that 3,500 investigations are to be
started each month into people who
failed to declare themselves under the
amnesty.

Such individuals should be con-

cerned, because HMRC feels it has pro- -

vided a well-publicised route to a low
penaltyas a reward for disclosure, and
non-disclosure will therefore warrant
higher penalties. It will “seek much
higher than 10 per cent; in some cases
100 per cent will be demanded”. In

calculating penalties, HMRC will look .

clared income of £1 million

at the traditional features relating to
mitigation. These are the size and grav-
ity of the offence, the degree of coop-
eration and the quality and complete-
ness of the disclosure.

Not disclosing irregularities until
challenged and not cooperating with
HMRCwill increase the bill, with worse
to follow in serious cases
where HMRC will be looking'
for prosecution.

Then, the spectre of the
Proceeds of Crime Actlooms,
and some taxpayers will see
the difference between set-
tling for £500/600,000 with
HMRC on the basis of a dis-
closure of tax plus interest

HMRC office, If a disclosure is made
before November 26, 2007, before any
approach by HMRC and if the liabili-

_ ties are paid in the same way as with

registered cases, a relatively low pen-
alty may still be negotiable.
November is fast approaching, and
itwill be more difficultas time goes by
to carry out the investigative
work necessary to produce
proper disclosures. Time
really is of the essence, and
HMRC, having determined
that this exercise will be very
cost-effective, will not readily
concede the advantage they
have after the time limit ex-

and penalties —say on unde-

over 10 years — and having

the whole proceeds of £1 million con-
fiscated in addition to a prison sen-
tence.

I didn’t register, but I wish I had

—what should Idonow?

The offshore disclosure régime ap-
plied to an “intention to disclose” reg-
istered by June 22, 2007. You can still
make a disclosure; but to your normal

NoshirAvari

pires. Then, taxpayers newly
investigated can expect se-
vere treatment. Butfor now,
there is still an opportuni-
ty to reach a reasonable settlement
with HMRC. There are no promises,
the whole exercise is a matter of nego-
tiation, and expert professional assist-
ance is vital.

Noshir Avari is principal of Avari and As-
sociates, which he set up in July 1988. Pre-
viously he was a seniorinspector of taxes
with the Inland Revenue for 20 years.
www.avariandassociates.co.uk



