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Lean on me, I will
not fall over

T
here is nothing inherently
illegal in a UK resident holding
an offshore bank account, a
property, trust or company.
As some of the estimated 1.5m
UK citizens owning foreign

property have found, there can be
complications with local tax authorities,
and countries with large numbers of non-
residents owning second homes are now
actively engaged in collecting property
taxes.

The trouble is that for many years,
all these arrangements have been
favoured hiding places for taxpayers
concealing funds from the HM Rev-
enue & Customs. They may, of course,
have had thoroughly innocent reasons,
but officers of HMRC and others of a
cynical turn of mind have viewed the
use of such vehicles as offensive
because, as they believe, and evidence
frankly bears this out, a fair proportion
of these have been used to shelter
undisclosed profits, income and capi-
tal gains from the authorities.  

Until recently the advantage lay
with the taxpayer hiding behind a
cloak of anonymity, and there is no
doubt that a great deal of money
flowed out of the UK, particularly
after the end of exchange control. 

This position has changed radically
following recent developments. The
European Savings Directive provided
for member states regarding bank
interest arising on an account in one
member state where the depositor’s
place of residence was in another state.

Importantly, other countries, includ-
ing Jersey, Guernsey, the Isle of Man
and even Switzerland, have adopted the
measures in the EU directive and are to
provide information to the tax authori-
ties in the member state of residence of
account holders. This produced a flow
in the opposite direction, but of infor-
mation useful to HMRC identifying the
location and ownership of funds stored
abroad in bank accounts.  

The Revenue was already exchang-
ing information with the EU and other
jurisdictions, but this flow is becoming
a veritable torrent, because landmark
legal decisions won by HMRC in four
cases since November 2005 against
selected UK financial institutions have
meant that information held on tens
of thousands of UK residents has been
passed to HMRC where bank
accounts and/or debit and credit cards
are known to be held offshore.  

In these successful actions, HMRC
adduced evidence indicating that
400,000 UK residents may hold

HM Revenue & Customs is cracking down when it
comes to putting money offshore, and if an 
investigation does take place a good adviser will be
one who acts like a counsellor and takes most of the
pressure from his client 

key points  
n Information held on tens of

thousands of UK residents has been
passed to HMRC where bank
accounts and/or debit and credit
cards are known to be held offshore

n The importance of the negotiation

process cannot be over-
emphasised, both in establishing the
additional taxable income and in
agreeing the appropriate penalty

n Almost inevitably there will be

grey areas which an investigator
will seek to exploit

£200bn in offshore accounts, with
Jersey currently heading the list.

This is serious business for HMRC,
the financial institutions and a large
number of vulnerable taxpayers. There
are many trapped by existing arrange-
ments not easily undone, with offshore
companies, trusts and properties which
they believed would be protected.

Investigate
The HMRC intends to investigate 20
per cent of the 400,000 individuals in
the next two years, and it has set up a
sophisticated screening process and a
new network of specialist investigation
offices. This has been spearheaded by
the Offshore Fraud Project Group
based in Bootle, Merseyside, which
over the past two years has collected
millions of pounds from taxpayers con-
nected with offshore financial centres.

This successful effort has been aug-
mented by the creation of Civil Investi-
gation of Fraud teams based in
London, Bristol, Nottingham, Wolver-
hampton, Stockport, Southampton,
Leeds, Belfast, Cardiff, Glasgow and
Edinburgh. The HMRC will be allo-
cating investigations by reference to
expected yields, so that anything
between £50,000 and £500,000 is
worked in one of these new offices.

The more serious cases, perhaps 5
per cent of the total, will be handled by
the existing eight Special Civil Investi-
gation offices, and the remainder will
be dealt with in local tax offices.

Investigations will be conducted
under HMRC code of practice 9, which
is good news because it means that the
case will be settled for money, with no
prosecution assuming a proper initial
disclosure followed by the submission
of a report commissioned and paid for
by the taxpayer as representing his full
disclosure. These reports can be expen-
sive exercises, but if properly prepared
and followed by skillful negotiation can
recoup their cost in terms of the final
resolution with HMRC. 

Following the unification of the
Revenue and Customs departments,
these new style investigations also
encompass any VAT liabilities, a wel-
come development avoiding the previ-
ous nightmare of a second
investigation by one body in succes-
sion to the other.

Monetary settlement of these cases
contains three elements. There is the
tax which would have been paid in the
first place if the tax returns and
accounts had included the correct
information.  There is an interest
charge, to recognise the taxpayer’s use
of HMRC’s money, and there is the
penalty, which the law sets at a maxi-
mum 100 per cent of the tax unpaid,
but discounted to recognise the extent
and completeness of the disclosure, the

amount of co-operation by the taxpayer
and the overall seriousness of the case.

With a tax loss of, for example
£200,000, correct handling of the
case could save £50,000 in penalties
compared with an ineffectual “head in
the sand” approach.

The importance of the negotiation
process cannot be over-emphasised,
both in establishing the additional tax-
able income and in agreeing the
appropriate penalty.

The most difficult inquiries tend to
involve business profits, since the
investigation here will involve an
exhaustive examination of the opera-
tion of the business, its accounts and
the finances of the directors or owners
and their families.

Almost inevitably there will be grey
areas which an investigator will seek to
exploit, and there may be many alter-
native approaches to computing omit-
ted profits. HMRC will take the view
that funds concealed from the tax
authorities are not placed offshore
merely to save tax on the interest aris-
ing, but represent fraudulent extrac-
tions of profit from the UK business.

Serious
While an HMRC investigation is a seri-
ous matter, the HMRC approach will
ensure that for most individuals, their
problem with offshore activities can be
resolved sensibly and confidentially,
with a promise at the outset that no
criminal prosecution will be undertak-
en – providing an accurate report is
prepared and submitted on their behalf.

It is likely that an investigation will
take some time to complete – HMRC
aims to settle this sort of case within
six months – but a professionally rep-
resented taxpayer is likely only to meet
the investigator concerned at the
opening meeting, and possibly at a
final settlement meeting to sign an
offer in settlement when figures have
already been agreed.  

Despite the fact that most CIF and
SCI officers do their job courteously and
efficiently, a long investigation can be
harrowing, and a good adviser will be a
counsellor, able to absorb and remove
much of the pressure on his client, and
will able to use his technical expertise to
make use of opportunities to mitigate
the overall financial damage.  

It is not unusual for a taxpayer to
have been suffering for years in the
knowledge that he has secreted money
abroad but he cannot afford to use it, or
much of it at least, for fear of discovery.

In these circumstances it can indeed
be a relief to unburden himself and
wipe the slate clean – at, unfortunately
but inevitably, some cost.
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Roll with the
blows: a good
adviser will
shield his clients
from the rigours
of an
investigation by
HM Revenue &
Customs

 


